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HUMAN REPRODUCTIVE TECHNOLOGY ACT, REPEAL OF SECTION 53ZV(1) 
Motion 

Resumed from 31 March on the following motion moved by Hon Paddy Embry - 

That pursuant to section 53ZV(2) of the Human Reproductive Technology Act 1991, section 53ZV(1) 
of the Act is repealed and that the Legislative Council invites the Legislative Assembly to pass a similar 
resolution. 

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [7.48 pm]:  The government is 
opposing this motion for a number of reasons.  Firstly, we say that the embargo is no longer required.  The three-
year embargo referred to in the motion was in respect of embryos created after 5 April 2002 and in response to 
concerns that embryos might be created purely for research purposes.  The three-year embargo was built into the 
legislation to provide time for the full implementation of the regulatory regime to protect against these concerns.  
Since the act was passed, the licensing committee has been established, well-documented procedures are in place 
and inspectors have been appointed to monitor compliance with the legislation and conditions of licences.  The 
creation of embryos for research is a crime under the Human Reproductive Technology Act 1991 and Western 
Australia is well placed to monitor any changes in clinical practice that result in the unwarranted creation of 
embryos beyond those created for assisted reproductive technology clinical purposes.  The removal of the 
embargo will not have the effect of changing the strict criteria that must be met before a licence is issued.  It does 
not offer the strong framework for monitoring compliance with the legislation.  Contrary to some of the positions 
argued in support of the motion, most of the embryos currently in storage in Western Australia will not become 
excess assisted reproductive technology embryos.  Most of them are in storage as a result of a decision by an in-
vitro fertilisation patient undergoing treatment trying to have children.  Of the embryos that are in excess of 
reproductive needs, many will not be donated for research.  The pool of existing embryos that might be available 
for research is difficult to quantify, but is probably quite small.  The effect of the embargo will be to limit the 
research. 

Hon Barbara Scott:  How does it limit research? 

Hon SUE ELLERY:  Because there is an embargo in place. 

Members will be aware of recent media coverage of the Prime Minister seeking a reconsideration of the expiry 
provisions relating to the 5 April embargo.  The Prime Minister has written to all Premiers indicating that he will 
not be proceeding with any changes to the commonwealth legislation.  As such, the embargo will expire on 5 
April 2005 in all jurisdictions. 

The motion would have the effect of jeopardising the consistency between this state’s legislation and the national 
scheme agreed to by the Council of Australia Governments.  Legislation providing for the expiry of the embargo 
is in effect in all jurisdictions other than the Northern Territory, which does not have IVF clinics and therefore 
no need for legislation. 

Another issue raised during the debate on the motion is the linking of the independent review of the legislation 
with the embargo.  They are two separate issues.  It has been clear since the time the commonwealth legislation 
was passed that there would be a gap between the sunset period of the embargo and the review.  That was 
debated in Parliament.  It is on those grounds that the government opposes the motion. 
HON BARBARA SCOTT (South Metropolitan) [7.52 pm]:  I support the motion moved by Hon Paddy 
Embry.  I do so for a number of reasons.  I will make some of those reasons fairly clear to the Parliament tonight 
without taking up too much time. 
As Hon Paddy Embry said last week, the Human Reproductive Technology Act contains a prohibition on using 
embryos created after 5 April 2002.  That is the date the Premiers signed the agreement to introduce the 
legislation.  The prohibition exists for two reasons.  Firstly, it is to protect women from unscrupulous IVF 
practitioners who may urge them to harvest and fertilise more eggs than they could possibly need; and, secondly, 
to prevent the wholesale manufacture of surplus embryos in the manner that has just been described for the 
purpose of experimentation.  To make it plain to members in the  chamber tonight, let me describe the scenario 
of a couple who wish to have children who must access IVF.  In other words, they cannot produce a child 
through normal means and they need to have an egg and a sperm fertilised through in-vitro fertilisation in a glass 
dish.  It is a very vulnerable time in their lives; it costs a lot of money for couples who are not able to have 
children but desperately want them.  Such couples often go to an IVF clinic.  They may be advised to have seven 
embryos fertilised with eggs from the mother and sperm from the father or donor sperm.  It is usual for an IVF 
physician to insert one or two embryos.  Multiple births are often a result of IVF.  That can cause a lot of 
problems because multiple-birth babies often have a low bodyweight, especially in their first weeks of life.  It is 
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a great emotional cost to parents if they lose children born under those circumstances.  A doctor may suggest to 
parents to store five or so excess embryos for later use.  During Hon Paddy Embry’s speech last week, he made it 
very clear that the embargo on the embryos that have been frozen and protected prior to 5 April 2002 will protect 
women from any unscrupulous IVF practitioners who might urge them to have more eggs harvested and 
fertilised than they could possibly need.  They might be persuaded that it could be a very good thing for 
humankind and experimentation for research.  We know that stem cell research is being conducted in places like 
the United States.  It is what is called embryonic stem cell research.  Stem cells can come from embryos or adult 
stem cells.  Adult stem cells do not necessarily come from adult people but can came from the blood of umbilical 
cords, for example, which is very rich in stem cells.  It can be stored and used for other experimentation or 
accessed for people to use in the case of degenerative diseases.  Adult stem cells can come from umbilical cord 
blood or the inner nose, which is the olfactory area of the body.  Nasal cells have been determined to be rich in 
stem cells.  Stem cell lines are created and used in treating degenerative diseases and diseases such as childhood 
leukaemia.  Most of us know somebody who has had a child, friend or relative with leukaemia who has searched 
the state, the nation or even the world for matching stem cells to regenerate or to cure the leukaemia. 

People working in the industry here - during a previous debate many members met with a number of those 
people - who fully understand and support the use of embryonic stem cells and who were totally opposed to the 
position taken by some members and me told us that the one thing we must keep in place is the prohibition on 
using embryos created after 5 April 2002.  That deadline is absolutely essential.  One of the people who does not 
mind his name being used is Professor Harvey from the University of Western Australia.  Those people are very 
familiar with the abuses that can occur in their industry.  They know that the promises of regulatory control and 
inspections by the Department of Health are not worth the paper they are written on.  The issue for us this 
evening is to keep in place the embargo on embryos that were created after 5 April 2002.  There are plenty of 
stored embryos.  In fact, the Reproductive Technology Council says that there are between 2 688 and 10 000 
embryos.  This is a large number for any scientist to access.  The people in the industry wanted to prevent the 
abuse of vulnerable couples, who would perhaps be tempted to give some of their embryos for research to pay 
for the IVF treatment.  Any members who have, as I have, had someone close to them accessing IVF treatment, 
would know that it can cost anything up to $14 000.  It is a huge cost, and that is only the financial cost. 
I find it quite interesting that the government has taken a position.  I thought the government would have given 
its members a conscience vote, and maybe it will do so.  To take a position on this issue is unusual, but that is 
what has happened.  In a briefing paper distributed around the chamber, the government stated that it would 
allow scientists to access newly frozen embryos, which is alarming.  We know that it is illegal under the act for 
excess embryos to be used for experimentation unless the parents have agreed to that happening.  If the eggs are 
harvested from the mother, only those that are frozen for later use may be fertilised.  In support of this 
legislation, the government is suggesting by inference that fresh embryos would be available.  I ask the 
parliamentary secretary where she thinks they will come from, because it is against the law.  
The briefing paper also mentions therapeutic uses.  I referred to the extensive potential for therapeutic use of 
adult stem cell lines, from other parts of the body, which do not require the destruction of embryos.  The issue of 
therapeutic products being able to be drawn from embryonic stem cells could be a bit misleading, because they 
cannot be manufactured from embryos created prior to April 2002.  If they were to be sold on to the United 
States or somewhere like that, it would be a serious misuse of the stored embryos.  I need to make it very clear 
tonight that no therapeutic products are currently produced from embryonic stem cells, and none are foreseen 
within the next decade.  The only therapeutic products manufactured from stem cells are those made from adult 
stem cells, which do not come from embryos.  As we know, an embryo is implanted in the womb of a woman 
and develops into a baby, producing eyes, ears, nose, feet, fingernails and everything.  That is the nature of an 
embryo - it develops those parts of the body.  Scientists are suggesting that if embryonic stem cells are implanted 
in somebody who has suffered a severe spinal injury, there is no guarantee that human nails, teeth, ears or 
whatever could not develop.  No therapeutic products, as yet, are manufactured from embryonic stem cells, and 
none are foreseen.  The only therapeutic products made from stem cells are those manufactured from adult stem 
cells.  In this place on Thursday night I acknowledged the marvellous work planned by Rotary Western 
Australia, which has nominated the cord blood bank as its centenary project.  It is planning to raise $5 million to 
establish a cord blood bank in Perth, so that families can access that cord blood, which is rich in stem cells, for 
therapeutic uses, in life-saving exercises where research has already shown that adult stem cells can have such 
uses.  The stem cells are not necessarily from adults; the cord blood comes from the afterbirth.  After the baby is 
born, the umbilical cord is cut and the blood is stored. 
There is a contention that there is a small pool of available embryos, and the government, in supporting this 
legislation, is inferring the same.  As Hon Paddy Embry has already pointed out, that pool has not changed in 
size since the bill was passed.  According to the Reproductive Technology Council, which was established by the 
Reproductive Technology Act in 1991 and oversees the implementation of this important act, the figure is 
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somewhere between 2 688 and 10 815.  As I said before, that is not a small number.  They have not been 
accessed, and the implementation and intent of this technical motion moved by Hon Paddy Embry, which I 
support, is that those thousands of embryos created and in storage can be accessed and used.  That has not 
happened yet.  The embargo protects future embryos if they are to be stored and are excess to the reproductive 
technology being accessed by parents. 

The parliamentary secretary has also contended that the prohibition was put in there to allow time for the full 
implementation of the regulatory regime, and to prevent the creation of embryos for experimental purposes, and 
that now, only three months after the proclamation of the act, that regime is in place.  That is truly remarkable.  
The regime that the Premiers Conference expected to take three years to implement was achieved by the 
Department of Health in only three months.  It is enough to make a person burst with pride.  It is a pity that the 
government could not clear out the hospital waiting lists with the same efficiency. 

Finally, the contention that the prohibition and the independent review are separate issues is not correct, when it 
is considered that the lifting of the prohibition is one of the issues that the review must consider.  The 
parliamentary secretary, who read from the briefing note, endeavoured to make it clear that the lifting of the 
prohibition and independent review were separate issues.  They are not.   

In conclusion, I urge members to seriously consider supporting this motion, as it is a technical issue.  It is not a 
moral issue or even a scientific one; it is a technical issue that this Parliament agreed to when we had this debate 
previously.  It provides a level of protection for future embryos.  It will save them from being destroyed for 
experimentation and will protect them from unscrupulous people in the industry, in which there is the potential 
for very big money to be made and for women to be convinced that if they put a number of embryos in storage, 
they will be used to further scientific work and the future of mankind.  I cannot stress strongly enough that the 
current research on the olfactory parts of nasal soft tissue and the research that supports the use of cord blood 
provides scientists with a rich and much better source of stem cells.  This government, in supporting the 
legislation, is going against what the Parliament agreed to do.  We would like both houses of the Parliament to 
leave that embargo in place so that the protection of future embryos is safeguarded. 

As Hon Paddy Embry pointed out, this is not a moral or scientific issue.  It is not complex at all, in spite of what 
the Department of Health and the parliamentary secretary might wish it to be.  It is just a matter of understanding 
what is happening.  It is simply a matter of a sunset clause becoming irrelevant, as sunset clauses occasionally 
do.  This problem was foreseen by this Parliament last June when the mechanism to fix it was inserted into the 
act.  All that is now required is for members to support this motion, and I urge them to do so. 

HON LYNN MacLAREN (South Metropolitan) [8.10 pm]:  The Greens (WA) have, of course, a conscience 
vote on all issues.  However, on this issue I can speak on behalf of the majority of the Greens who supported the 
original bill.  Although we have no party position, we oppose this motion.  I am summarising the majority view 
of the Greens.  We are confident that the regulatory regime that was put in place and debated at length in this 
house and in the other place is a good one, and that in fact this motion is unnecessary.  We believe the licensing 
committee has been established and are confident that it is doing its duty as necessary, and that inspectors have 
been appointed to monitor compliance with the regulation and the conditions of licences.   

I support the cord blood bank.  I believe that is a great move.  I am delighted that Hon Barbara Scott talked about 
it last week and that it is proceeding with funding.  That is a very good move.  However, as far as this legislation 
and the embryos in storage go, we believe that this repeal would jeopardise the consistency of legislation around 
Australia.  No other states are doing this.  An adequate framework is in place, and we believe that the people 
concerned should just get on and do their job. 

HON SIMON O’BRIEN (South Metropolitan) [8.14 pm]:  We are considering a motion to exercise a power 
under section 53ZV(2) of the Human Reproductive Technology Act 1991, which provides that subsection (1) of 
section 53ZV may be repealed by resolution passed by both houses of Parliament.  We have heard in the debate 
what section 53ZV(1) deals with.  Basically, it relates to an embargo on certain uses to be applied to embryos 
provided for in the principal act in accordance with an amending bill which affects the principal act and which 
was passed last year.  There are a couple of matters of concern.  Some of those concerns have been expressed 
already.  Members are free in the course of agreeing with or opposing this motion to take the view that they have 
serious - indeed, overwhelming - problems with some of the principles contained in the legislation, and they may 
form a view accordingly.  Conversely, it is also available to members to decide in their own minds that the 
mechanisms established by the amending bill last year have been shown to be working as they would like, and 
members would then vote accordingly.  However, I wish to canvass some other matters that I believe have some 
quite serious implications for this house.  I do not intend to take long on this, but I believe it is absolutely 
necessary that we record exactly what is happening. 
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The principal act is the Human Reproductive Technology Act 1991.  That act has been amended on a number of 
occasions.  Significantly, a new regime in human reproductive technology legislation arose.  The critical date is 
5 April 2002, when I understand the heads of various governments around the country signed off on an 
agreement to bring in legislation, which in effect would be a form of uniform legislation around the 
commonwealth, that would introduce a new regime into the way in which the law views practices related to in-
vitro fertilisation and to research involving embryos and a range of related matters that I am sure the house 
recalls.  Part of the regime that was applied in that debate, which was an emotional debate on controversial 
matters, included the insertion of section 53ZV(1), which contains certain provisions that impose an embargo on 
certain uses of embryos and on certain licensing considerations generally due to expire on 5 April 2005.  That is 
three years from the first date I mentioned.  It is also, of course, today.  Three years was the time considered by 
some to be sufficient to analyse the new provisions in this law, which was dealing with cutting-edge technology 
that was not contemplated back in 1991 or on other occasions when these or related matters canvassed by the 
principal act were originally debated.  I made that point in my contribution to the second reading debate last 
year.  However, it is a pretty short three years.   
This bill was introduced into this house on 11 November 2003, which is not much over a year ago - about 16 
months ago.  The Bill, together with the Acts Amendment (Prohibition of Human Cloning and Other Practices) 
Bill, was referred to the house’s Standing Committee on Uniform Legislation and General Purposes.  I am a 
member of that committee, and Hon Paddy Embry, the mover of this motion, is also a member of that 
committee.  That caused me to refer to our report No 13, dated December 2003, which was not so long ago; it 
was certainly not as long ago as April 2002.  That report contained a number of recommendations.  In summary, 
the first recommendation was a provision that ultimately was applied to become section 53ZV of the act in the 
terms under consideration.  It provided for those embargo, sunset provisions to be repealed if a resolution to that 
effect were passed by both houses of Parliament.  The reasons for that recommendation are contained in the 
committee’s report.  They were not about the policy of the bill.  The committee does not have the power to deal 
with that policy, and that was one of the difficulties with that inquiry.  Whenever the Uniform Legislation and 
General Purposes Committee inquires into a controversial matter, people want the committee to consider the 
relevant bill’s policy and to form a view on it.  However, that may not be done.  The committee exists for certain 
purposes, which are reflected in this report.  The committee was particularly concerned about the automatic 
expiry of section 53ZV(1); it was to apply regardless.  It seemed pointless to have this provision in the 
legislation if it was unrestrained.  The committee reported on the question of parliamentary scrutiny and review.  
It formed a view, as outlined at paragraph 8.9 of the report, as follows -  

. . . that the HRT Amendment Bill would be greatly enhanced if it were to provide for greater 
parliamentary scrutiny of this matter.  The Committee has discussed means of affording greater 
parliamentary scrutiny in the context of subsidiary legislation and executive action in earlier reports. 

The committee brought to the attention of the house three possible alternatives for providing greater 
parliamentary scrutiny.  The first was to delete the sunset clause altogether in order to achieve the effect of 
stopping the embargo of 5 April 2005, or some future date, and introduce a fresh bill into Parliament to delete 
the provisions.  The second was the affirmative resolution procedure, which, if adopted, would have required the 
house to affirm a position by resolution; that is, a similar proposition to that before us.  The house would have 
had to entertain a motion and resolve that the provisions in question had expired.  The third option was 
ultimately adopted; namely, a negative resolution provision, which is basically what is being followed now.  
Subsection (2) was inserted to state that subsection (1) could be repealed by a resolution passed by both houses.  
Hon Paddy Embry has sought to activate that negative resolution procedure.  The house presumably adopted the 
view that that mechanism would be available, and it was built into the legislation for a couple of very good 
reasons.  First, there was an understanding around the country and between various jurisdictions that people 
wanted to see whether this process would work.  References were made earlier in the debate, which I will not 
revisit, about the adequacy of the licensing mechanism and whether people were complying.  How did the new 
regime settle down?  As the Council of Australian Governments meeting of 5 April 2002 stated in a 
communiqué, the three-year period would be adequate for the process.  That brings us to today’s date of 5 April 
2005.   

I have already mentioned that this bill was not considered by the Uniform Legislation and General Purposes 
Committee until November 2003.  We had the debate in 2004 on the amending Bill.  I do not recall the exact 
date; it does not matter.  I understand that the provisions were proclaimed and gazetted, and came into force on 
16 July 2004.  When one considers a three-year trial period, 16 July last year is relatively recent.  One of the 
reasons three years was considered a suitable trial period, for the want of a better word, was that a few other 
things related to the review of the commonwealth acts had to occur before certain other things could happen.  
The committee recommended that the Western Australian minister also provide reports of reviews.  The bills 
required that the state minister cause a review to be undertaken as soon as possible after 19 December 2004.  Has 
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that review commenced?  If it has commenced, how far has it got?  Indeed, has it reported?  It has not come to 
my attention.  If it has not reported, why not, and when will it report?  Members can see the key point at which I 
am about to arrive: what is the point of having a review of a trial period if one then reaches the end of the trial 
period and allows the protective and review mechanisms to expire when the jolly review that is required by law 
has not started?  That question needed to be asked.  I have asked it, from the point of view not of revisiting the 
controversial debate, but of how Parliament conducts its business and handles its review legislation, particularly 
in such a situation.   
With that background, that first key point must be made.  It appears that we have reached the stage at which the 
embargo provisions that were deemed by this Parliament to be required are about to expire and to be 
automatically repealed when, at the same time, the review provisions are yet to be complied with.  That may be 
as a result of the brief time frame I described a few minutes ago.  However, for whatever reason, we do not have 
the review that was provided for in the legislation and that is meant to be before this house.  That is the first, 
quite serious matter.   

A second matter of procedure, which is also serious, relates to today’s date, which is 5 April 2005 - D-day!.  The 
bill was referred to the Standing Committee on Uniform Legislation and General Purposes on 11 November 
2003, which was Remembrance Day.  Today is 5 April and D-day because - I am not sure whether this has 
already happened legally - the embargo provisions will expire unless both houses of Parliament take a specific 
and definite course of action of agreeing to a motion along the lines proposed by Hon Paddy Embry.  It would 
have been a heck of a lot better if this matter had been dealt with before 5 April 2005, because a number of 
problematic situations will arise by virtue of the fact that we are dealing with this matter today and not tomorrow 
or yesterday.  That is something that must be investigated by this house.  I do not know whether matters of this 
type need to be referred to a committee for further examination.  I hope I did not make the hearts of nearby 
assistant research officers or clerks’ assistants sink when I raised that possibility.  That may well be necessary.   

Section 53ZV of the Human Reproductive Technology Act 1991 provides that embargo provisions may be 
repealed by a resolution that is passed by both houses of Parliament.  Hon Paddy Embry has sought to move 
down that path.  Various members have sought to support him, while others have opposed him for a range of 
reasons, some of which I have already outlined.  What is required is the opportunity for both houses to exercise 
that option.  If a member wishes to pursue the option available - that is, the negative resolution procedure that the 
Parliament adopted and put into law - then that procedure must be followed.  Therefore, if a member wishes to 
initiate a negative resolution procedure, as Hon Paddy Embry has done, both houses of Parliament may be 
required to consider it.  This house, which is the house in which the motion has been moved, will consider it 
first.  It will have to be considered so that it can become operative on and from 5 April 2005 if it succeeds, 
otherwise it will be a nonsense and will create a lot of other problems with retrospective application and the like.  
If this house agreed to a negative resolution procedure, it would communicate that to the other house which, of 
course, would also have the opportunity to consider it.  However, because of the legislation and the provision to 
which I have just referred, the other house would be obliged to consider it.  There would be no option if a 
member of that place wished to raise such a motion.  Further, if such a motion were passed by this house and 
communicated to the other house, the other house would have to consider very carefully whether it is obliged to 
deal with that motion.  It may reject it or it may agree to it.  However, as I understand it, there is no opportunity 
for us to do that given the realities that exist.  The other place might be sitting all night.  I do not care what 
happens.  We in this house are blind to what happens in the other house.  The fact of the matter is that section 
53ZV(2) contains a brief provision and implicit in that provision is the requirement that if this or the other house 
passes a negative motion, the other place is required to consider it and to consider it with respect to 5 April 2005.  
This motion was moved by Hon Paddy Embry on Thursday, 31 March, which was already awfully close to 5 
April.  Indeed, it was the most previous sitting day.  In fact, that is cutting it too fine in practical terms.  The 
government moved an adjournment of that motion on 31 March, which meant that it could not possibly come to 
this house until the D-day date of 5 April, by which time it is virtually too late to consider.  This certainly makes 
a mockery of the possibility of communicating the message to the other house and having it dealt with, because 
its procedures probably do not allow for instant resolution of these matters.   

In conclusion, these matters are serious matters of parliamentary procedure.  The law provides for this motion to 
be considered by both houses so that if both houses agree, certain consequences will accrue.  A member in this 
place has moved the motion and it has some support - we will find out how much in due course.  However, it 
appears that the will of the house, if the will of the house is to support this motion, will be frustrated by the way 
in which the calendar works against us.  I am interested to know the government’s response -  

Hon Sue Ellery:  I have already spoken and cannot speak again.   

Hon SIMON O’BRIEN:  There are a number of ways we can deal with this.  The question is: what is the 
government’s attitude to this matter?  I have already heard that the government is not interested in progressing 
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the matter if it goes past this house.  Where does that leave the law as it is spelt out in the principal act?  I do not 
know whether there is a committee stage or something -  
Hon Sue Ellery:  No, this is a motion.   

Hon SIMON O’BRIEN:  That means that the government is not able, unless a minister wants to answer these 
questions -  
Hon Sue Ellery:  Members should have stood up before I stood up.  I looked around and nobody stood up.   

Hon SIMON O’BRIEN:  The government thinks it is awfully clever.  This is the point.   
Hon Sue Ellery:  The government looked around for someone else to speak.   

Hon SIMON O’BRIEN:  The questions I have raised will, therefore, remain unresolved at this point.  They are 
questions that need to be considered.  If a provision similar to section 53ZV(2) ever needs to be inserted into an 
act while I am a member of this place, I will certainly bring that matter to the attention of the house.  It seems 
that if the house wishes to insert such provisions in a bill they can become meaningless simply because it is 
inconvenient for the government of the day to deal with them.  That is about the strength of the matter we are 
dealing with now.  This government is not interested in dealing with this matter even if it is the will of the house 
that it be dealt with.  That is a pity.  I do not know how this matter will resolve itself.  If this motion is defeated - 
I think it might be - a potential procedural issue that I have just raised will ebb.  However, it may come back to 
haunt us if in the future we insert provisions like this into a bill.  I just wanted the house to be aware of those 
couple of things, which is why I have taken some time to explain it. 

Hon Paddy Embry:  Isn’t this making a farce of our committee system?  The committee made a 
recommendation that was accepted by the house and voted on, and now it seems to be -  

Hon SIMON O’BRIEN:  I understand the sentiment behind the question.  However, objectively, I do not 
believe it does.  The house did take notice of the committee and framed the legislation accordingly; it indeed 
made the amendments.  We have now reached this stage.  A range of other problems also visit upon this 
particular instance.  For example, the Parliament was dissolved some time ago for a general election, and we 
were summoned back, quite early as it happens, last week.  There are some practical problems in that, so I hope I 
am not sounding too harsh.  However, I am saying that there is a problem if we have a provision and there is no 
willingness to allow it to be dealt with, whether by accident of the calendar, just impatience or other priorities.   

Hon Kim Chance:  You make a good point.  When we do that, the future date needs to be set at a realistically 
achievable date.  Clearly, the date of 5 April allowed insufficient time.   

Hon SIMON O’BRIEN:  Of course there is the other matter to which I alluded earlier, and which I will mention 
again; that is, there is a review to be done of all the history of these acts in practice as soon as practicable after 19 
December 2004.  I suspect that nobody has even wet the end of the pencil in relation to that matter.  Again, why 
are we deciding on whether the expiry of embargo dates will remain without that information?   

HON LOUISE PRATT (East Metropolitan) [8.43 pm]:  I will endeavour to clarify some of the issues raised.  
Hon Barbara Scott raised the issue of the prohibition of the experimentation on fresh embryos versus frozen 
embryos.  I will provide a simple example of a situation clarified by that provision.  If a fresh embryo is 
unsuitable for implantation because, for example, it might be carrying a genetic disease, it could be used for 
research into that disease before it is frozen.  I note also that there is a prohibition on the sale of embryos, which 
was another concern raised by Hon Barbara Scott.   

Hon Simon O’Brien was concerned, as were other members, about the connection between the review of the act 
and the expiry of these provisions.  The review of the act is not contingent upon the expiry because -  
Hon Barbara Scott interjected.   

Hon LOUISE PRATT:  I will come to that.  The member should let me respond to this concern first.  The date 
for the review of the act was set and the expiry date of 5 April was also set; that was transparent from the word 
go.  Therefore, there is no connection between the review of the act and the expiry of those provisions.  Those 
dates were always too close together for there to have been any perception that the review needed to be in any 
way connected to the expiry of sections 53ZB(3)(b) and 53ZE(1)(c) and (3) of the act. 
Hon Barbara Scott:  Are you talking about the national review ?   

Hon LOUISE PRATT:  Yes.  I am talking about the review as listed under section 53ZW.  The review of this 
act will be undertaken by the commonwealth government, which has yet to get the support of state government 
on the persons undertaking the review.  The commonwealth has not yet contacted the state government in this 
regard. 
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Hon Barbara Scott:  But it reports by this December?  

Hon LOUISE PRATT:  No, the minister had responsibility to call the review last December.   

Hon Barbara Scott:  Wasn’t the national review due to report this December?   

Hon LOUISE PRATT:  I am referring to section 53ZW(1) of the act, which states - 

The Minister must cause a review of the operation of this Part to be undertaken as soon as possible after 
19 December 2004. 

The dates of those two matters were always too closely connected to be relevant to each other.   
The outstanding matters on why an expiry date on these provisions existed have been resolved, and those matters 
were about having a functional act that is fully implemented.  The required protections are in place.  Inspectors 
have been appointed to monitor compliance with the legislation and the condition of licences.  The creation of 
embryos is a crime -  

Hon Barbara Scott:  How many licences have been granted?  

Hon LOUISE PRATT:  I believe that the member knows the answer to that.  It is my understanding that no 
licences have yet been issued in WA.  We are already well placed to monitor any changes in clinical practice that 
result in the unwarranted creation of embryos beyond those created for the purposes of assisted reproductive 
technology.  I can report to Hon Barbara Scott that the report is required to be tabled by 19 December 2005.   
Hon Barbara Scott:  Are you talking about the national review ?   

Hon LOUISE PRATT:  Yes.   

Hon Barbara Scott:  I said that in my speech and so did Hon Paddy Embry, so you are not telling us anything 
new.   

Hon LOUISE PRATT:  The question was asked.  I will direct my comments to the Chair.   

Hon Barbara Scott interjected.   

The DEPUTY PRESIDENT (Hon Simon O’Brien):  Order!  Hon Louise Pratt is directing her remarks to the 
Chair.   

Hon LOUISE PRATT:  The key issue before us is whether we want to create two classes of embryos; that is, 
those created before April 2005 and those created afterwards.  There is no intrinsic difference between an 
embryo created pre-2005 and post-2005.  There is no reason that both sets of embryos should not be subject to 
the same provisions governing their accessibility for research or experimentation.  To do otherwise would be 
nonsensical.  This basically goes back to the principle of this issue and whether people support embryonic 
research.  These issues were debated quite thoroughly when we debated this bill; therefore, this motion is 
completely unnecessary. 

Question put and a division taken with the following result - 

Ayes (5) 

Hon Kate Doust  Hon Simon O’Brien Hon Barbara Scott Hon Ed Dermer (Teller) 
Hon Paddy Embry 

 

Noes (20) 

Hon Alan Cadby Hon Adele Farina Hon Lynn MacLaren Hon Ljiljanna Ravlich 
Hon George Cash Hon Jon Ford Hon Robyn McSweeney Hon Christine Sharp 
Hon Kim Chance Hon Peter Foss Hon Dee Margetts Hon Bill Stretch 
Hon Robin Chapple Hon Ray Halligan Hon Norman Moore Hon Giz Watson 
Hon Sue Ellery Hon Kevin Leahy Hon Louise Pratt Hon Bruce Donaldson 
(Teller) 

Question thus negatived. 
 


